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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 29(c)(1), International Healing Foundation states 

that it is a nonprofit 501(c)(3) corporation, that it has no parent corporation, and 

that it does not issue stock. 
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INTRODUCTION1 

In its July 30, 2014 order, the Court requested supplemental briefing on the 

question of whether counseling related to sexual orientation change efforts 

(“SOCE”) is “professional speech” and, if so, whether it is “subject to lesser First 

Amendment protection.”  Amicus curiae submits that SOCE counseling falls under 

the general definition of “professional speech” because it is tailored to the specific 

needs of individual patients.  Even so, strict scrutiny applies to Assembly Bill 3371 

(“A3371”) because the unique prohibition it imposes on professional speech (1) is 

both content and viewpoint based, (2) significantly burdens counselors’ and minor 

patients’ fundamental rights, and (3) distorts the usual functioning of the 

counseling relationship to suppress certain ideas the government disfavors.  The 

First Amendment thus applies in full force.              

ARGUMENT 

I.     The Supreme Court’s General Definition of “Professional Speech” 
Encompasses SOCE Counseling But That Does Not Mean A Lesser 
Form of First Amendment Protection Applies. 
 
Ever since Justice White’s concurrence in Lowe v. Securities & Exchange 

Commission, 472 U.S. 181, 232 (1985), it has been widely accepted that “[o]ne 

who takes the affairs of a client personally in hand and purports to exercise 

                                           
1  Amicus hereby incorporates by reference the description of its identity and 
interest in this case set forth in its initial amicus curiae brief.  No party’s counsel 
authored this brief in whole or in part, and no one other than amicus, its members, 
or counsel contributed money intended to fund the preparation or submission of 
this brief.  Amicus files this brief, along with an accompanying motion seeking this 
Court’s leave to do so, pursuant to Fed. R. App. P. 29(a).  
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judgment on behalf of the client in the light of the client’s individual needs and 

circumstances is [generally] viewed as engaging in the practice of a profession.”  

See, e.g., Robert Kry, The “Watchman for Truth”:  Professional Licensing and the 

First Amendment, 23 SEATTLE U. L. REV. 885, 901-911, 928 (2000) (discussing 

Lowe’s significance).  SOCE counseling falls under this broad rubric because it 

involves a fiduciary relationship between counselor and patient in which 

counselors undertake to use their professional expertise to meet a client’s 

individualized goals.       

But that does not mean that all “professional speech,” including SOCE 

counseling, is subject to abridged First Amendment protection regardless of the 

nature of the regulation in question.2  Justice White plainly had “generally 

applicable” and viewpoint neutral “licensing provisions” in mind when addressing 

the “legitimate regulation of professional practice” in Lowe.  472 U.S. at 232 

(emphasis added); see id. at 230 (“At some point, a measure is no longer a 

regulation of a profession but a regulation of speech …; beyond that point, the 

statute must survive the level of scrutiny demanded by the First Amendment.”).   

Nor does the plurality opinion in Planned Parenthood of Southeast 

Pennsylvania v. Casey, 505 U.S. 833, 884 (1992), provide license to subject the 

speech prohibited by A3371 to lesser First Amendment protection.  In Casey, the 

                                           
2  As in NAACP v. Button, 371 U.S. 415, 443 (1963), A3371 applies to professional 
counselors employed by non-profit organizations, such as amicus, where “no 
monetary stakes are involved.”  The statute therefore cannot be considered a 
regulation of “professional speech” in any commercial sense.   
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plurality merely upheld patients’ right to informed consent to a medical procedure, 

an essential part of the ethical “practice of medicine.”3  If A3371 simply required 

minor patients’ informed consent to SOCE counseling, rather than banning its 

practice altogether, this would be a very different case.  Cf. American Counseling 

Ass’n, Ethical Issues Related to Conversion or Reparative Therapy (Jan. 16, 

2013), available at http://www.counseling.org/news/updates/2013/01/16/ethical-

issues-related-to-conversion-or-reparative-therapy (last visited Aug. 3, 2014) 

(mandating informed consent to SOCE counseling).               

Regardless of the label given to the speech at issue here, the relevant 

question is “whether the Government may prohibit what plaintiffs want to do—

provide [banned counseling services] in the form of speech.”  Holder v. 

Humanitarian Law Project, 561 U.S. 1, 28 (2010).  The constitutionality of a 

government ban on “expression simply because it disagrees with its message[] is 

not dependent on the particular mode in which one chooses to express an idea.”  

Texas v. Johnson, 491 U.S. 397, 416 (1989) (emphasis added).  The First 

Amendment, as explained below, thus applies in full force to the professional 

speech at issue in this case.  See Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 

547 (2001) (recognizing that the First Amendment cannot “be reduced to a simple 

semantic exercise”); NAACP, 371 U.S. at 429 (establishing that “a State cannot 

foreclose the exercise of constitutional rights by mere labels”).   

                                           
3  To amicus’ knowledge, a majority of Justices have never adopted the portion of 
the plurality opinion in Casey that deals with professional speech. 
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II.     Although A3371 Regulates Professional Speech, It is Subject to Strict 
Scrutiny Because It Is Content and Viewpoint Based, Significantly 
Burdens Counselors’ and Minor Patients’ Fundamental Rights, and 
Distorts the Usual Functioning of the Counseling Relationship.  
 
Some neutral regulations of professional speech may be subject to lesser 

First Amendment scrutiny.  But that is not true of regulations, like A3371, that are 

targeted at suppressing particular ideas.  The Supreme Court has, for example, 

applied strict scrutiny to other regulations of professional speech that are content or 

viewpoint based.  See Legal Servs. Corp., 531 U.S. at 553 (Scalia, J., dissenting) 

(noting the majority applied “strict scrutiny” to a restriction on lawyers’ speech 

challenging welfare laws); NAACP, 371 U.S. at 438 (applying the “compelling 

state interest” test to a ban on soliciting certain legal business); see also Sorrell v. 

IMS Health Inc., 131 S. Ct. 2653, 2664, 2667 (2011) (indicating at the outset that 

“strict scrutiny applie[d]” to a state restriction on pharmacies’ disclosure of 

prescriber-information for marketing purposes but later stating the Court would 

reach the same result under “a special commercial speech inquiry or a stricter form 

of judicial scrutiny” (quotation omitted)).          

These cases simply leave no room to doubt that strict scrutiny applies to 

certain regulations of professional speech.  See, e.g., NAACP, 371 U.S. at 429 

(“[Abstract discussion is not the only species of communication which the 

Constitution protects ….”).  Indeed, the First Amendment forbids government from 

regulating even wholly proscribable speech, such as fighting words, “based on 

hostility—or favoritism—towards the underlying message expressed.”  R.A.V. v. 
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City of St. Paul, 505 U.S. 377, 386 (1992).  No less is true of professional speech.  

As the Supreme Court has explained, “[t]he point of the First Amendment is that 

majority preferences must be expressed in some fashion other than silencing 

speech on the basis of its content.”  Id. at 392.         

A3371, in this case, is subject to strict scrutiny for three independently 

sufficient reasons.  First, the statute is both content and viewpoint based.  Second, 

the law burdens counselors’ fundamental right of free speech and minor patients’ 

fundamental right to receive information.  Third, A3371 distorts the usual 

functioning of an existing medium of private expression to suppress unpopular 

ideas.  It thus cannot stand without overcoming the most exacting of judicial 

appraisals.  See id. at 382 (explaining that “[c]ontent-based regulations [of speech] 

are presumptively invalid”); NAACP, 371 U.S. at 439 (“[W]here there is a 

significant encroachment upon personal liberty, the State may prevail only upon 

showing a subordinating interest which is compelling.” (quotation omitted)).             

A. A3371 is Subject to Strict Scrutiny Because It Regulates 
Counseling Speech Based on Its Content and Viewpoint. 
 

The First Amendment mandates strict scrutiny of content-based regulations 

of professional speech because such measures “may effectively drive certain ideas 

… from the marketplace.”  R.A.V., 505 U.S. at 387 (quotation omitted).  Viewpoint 

discriminatory measures, in which “‘government targets … particular views taken 

by speakers on a subject,’” are even more constitutionally suspect.  Startzell v. City 

of Phila., 533 F.3d 183, 193 (3d Cir. 2008) (quoting Rosenberger v. Rector & 
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Visitors of Univ. of Va., 515 U.S. 819, 829 (1995)).  They not only represent 

“‘censorship in its purest form,’” but also “‘threaten[] the continued vitality of free 

speech.’”  Id. (quoting Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 

U.S. 37, 62 (1983) (Brennan, J., dissenting)); see Turner Broad. Sys., Inc. v. FCC, 

512 U.S. 622, 641 (1994) (“Government action that stifles speech on account of its 

message … pose[s] the inherent risk that the [g]overnment seeks not to advance a 

legitimate regulatory goal, but to suppress unpopular ideas or information or 

manipulate the public debate through coercion rather than persuasion.”).    

In this case, A3371 facially bans any professional counseling speech that 

“seek[s] to change [a minor’s] sexual orientation,” while protecting counseling 

speech that “provide[s] acceptance, support and understanding” of same-sex 

attraction.  A3371 § 2(b) & (b)(1).  This universal prohibition is explicitly 

grounded on New Jersey’s moral view that “[b]eing lesbian, gay, or bisexual is not 

a … deficiency, or shortcoming.”  Id. § 1(a).  As a result, minors who seek 

affirmance of same-sex attraction are able to procure professional counseling 

services, whereas those who wish to “reduce or eliminate sexual or romantic 

attractions or feelings toward a person of the same gender” may not.  Id. § 2(b). 

A3371’s ban on counseling speech is thus facially content based because 

whether counselors may lawfully speak to clients who seek counseling regarding 

same-sex attraction “depends on what they say.”  Humanitarian Law Project, 561 

U.S. at 27.  By placing unique restrictions on counseling speech related to sexual 
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orientation, A3371 “disfavors … speech with a particular content.  More than that, 

the statute disfavors specific speakers, namely” professional counselors who 

believe SOCE may be effective.  Sorrell, 131 S. Ct. at 2663.  The law thus “on its 

face burdens disfavored speech by disfavored speakers.”  Id.  And it has the clear 

“effect of preventing [minors interested in SOCE]—and only [such minors]—from 

communicating with [mental health professionals] in an effective and informative 

manner.”  Id.   

Because the New Jersey legislature designed A3371 to “target” mental 

health professionals who believe SOCE may be effective “and their messages for 

disfavored treatment,” the law “goes even beyond mere content discrimination to 

actual viewpoint discrimination.”  Id. (quotation omitted).  Rather than simply 

having “an effect on speech,” the law is “directed at certain content,” i.e., speech 

indicating that SOCE counseling may be effective, “and is aimed at particular 

speakers,” i.e., professional counselors who hold that belief.  Id. at 2665.   

Indeed, the “legislature’s expressed statement of purpose,” id. at 2663, to 

deny that same-sex attraction is a “deficiency or shortcoming,” A3371 § 1(a), 

makes it quite “apparent that [the law] imposes burdens that are based on the 

content of speech and that are aimed at a particular viewpoint,” Sorrell, 131 S. Ct. 

at 2663-64.  Strict scrutiny is required whenever government creates “a regulation 

of speech because of disagreement with the message it conveys,” id. at 2664 

(quotation omitted), as New Jersey has unabashedly done here.  See Brown v. 
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Entm’t Merchs. Ass’n, 131 S. Ct. 2729, 2738 (2011) (noting that a content-based 

regulation of speech that purported to shield minors from violent video game 

content was “invalid unless [the state] demonstrate[d] that it passes strict 

scrutiny—that is, unless it [was] justified by a compelling government interest and 

[was] narrowly drawn to serve that interest”). 

B. A3371 is Subject to Strict Scrutiny Because It Significantly 
Burdens Counselors’ Fundamental Right to Freedom of Speech 
and Minor Patients’ Fundamental Right to Receive Information.  

 
Over fifty years ago, the Supreme Court established that states cannot avoid 

strict scrutiny merely by phrasing a speech ban as a professional regulation.  

Virginia tried just that in NAACP v. Button when it attempted to characterize a ban 

on lawyers soliciting civil rights plaintiffs as a measure designed “to insure high 

professional standards and not to curtail free expression.”  371 U.S. at 439.  The 

Supreme Court rejected that argument wholesale, explaining: 

In the domain of these indispensable liberties, whether of speech, 
press, or association, the decisions of this Court recognize that 
abridgment of such rights, even though unintended, may inevitably 
follow from varied forms of governmental action…. [W]here there is 
a significant encroachment upon personal liberty, the State may 
prevail only upon showing a subordinating interest which is 
compelling…. [R]egulatory measures … no matter how sophisticated, 
cannot be employed in purpose or in effect to stifle, penalize, or curb 
the exercise of First Amendment rights.       

 
Id. at 439 (quotations omitted). 

The unmistakable purpose and effect of A3371 is to stifle, penalize, and curb 

the speech of professional counselors who believe that SOCE counseling may be 
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effective.  See supra Part II.A.  Certainly, “[a]n individual’s right to speak is 

implicated when information he or she possesses is subjected to restraints on the 

way in which [it] might be used or disseminated.” (quotation omitted)).  Sorrell, 

131 S. Ct. at 2665.  A3371 thus places a significant burden on these counselors’ 

fundamental right to the freedom of speech.  See W. Va. State Bd. of Educ. v. 

Barnette, 319 U.S. 624, 638 (1943)  (“One’s right to life, liberty, and property, to 

free speech, a free press, freedom of worship and assembly, and other fundamental 

rights may not be submitted to vote; they depend on the outcome of no 

elections.”).4 

A3371 also prevents minors with an interest in SOCE from communicating 

with professional counselors in “an effective and informative manner.”  Sorrell, 

131 S. Ct. at 2663.  It thus significantly encroaches upon the fundamental right to 

receive information, a right the Supreme Court has jealously guarded in the 

professional speech context.  See Va. State Bd. of Pharmacy v. Va. Citizens 

Consumer Council, 425 U.S. 748, 757 (1976) (applying the “First Amendment 

right to receive information and ideas” to a ban on pharmacies publishing drug 

prices (quotation omitted)); Bates v. State Bar of Ariz., 433 U.S. 350, 366 (1977) 

(doing the same for a ban on lawyers advertising the price of routine legal services 

                                           
4  A3371 also applies to professional counselors who are members of the clergy 
and thus infringes upon the fundamental right to the free exercise of religion in 
addition to free speech.  See Hosanna-Tabor Evangelical Lutheran Church & Sch. 
v. EEOC, 132 S. Ct. 694, 703 (2012) (explaining that the Religion Clauses 
“guard[] against a political interference with religious affairs” (quotation omitted)).   
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because it “inhibit[ed] the free flow of commercial information”).  

Contracting “the spectrum of available knowledge” in this manner clearly 

implicates fundamental First Amendment concerns. Griswold v. Connecticut, 381 

U.S. 479, 482 (1965).  For the “right to receive information and ideas” applies to 

minors as well as to adults.  Bd. of Educ., Island Trees Union Free Sch. Dist. No. 

26 v. Pico, 457 U.S. 853, 867 (1982) (plurality opinion); see also Kreimer v. 

Bureau of Police for Town of Morristown, 958 F.2d 1242, 1254-55 (3d Cir. 1992) 

(“The dissenters in Pico made no contention that the First Amendment did not 

encompass the right to receive information and ideas, but merely argued that the 

students could not freely exercise this right in the public school setting ….”).    

Where the rights to freedom of speech and to receive information and ideas 

are concerned, “[p]recision of regulation must be the touchstone.”  NAACP, 371 

U.S. at 438.  A3371 is therefore subject to strict scrutiny because it constitutes a 

“[b]road prophylactic rule[]” that significantly encroaches upon these fundamental 

rights.  Id.; see also id. at 439 (recognizing that the government must justify 

“significant encroachment[s] upon personal liberty,” including in the professional 

speech context, by “showing a subordinating interest which is compelling” 

(quotation omitted)).  

C. A3371 is Subject to Strict Scrutiny Because It Distorts the Usual 
Functioning of the Counseling Relationship—a Private Medium 
of Expression—to Suppress Speech the Government Disfavors. 

 
In Legal Services Corp. v. Velazquez, the Supreme Court considered a 
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speech restriction imposed on lawyers representing the interests of indigent welfare 

recipients pursuant to a federal grant program, a scenario in which legislative 

discretion is normally at its height.  See 531 U.S. at 536-37 (noting that the statute 

in question prohibited “legal representation funded by recipients of LSC moneys if 

the representation involve[d] an effort to amend or otherwise challenge existing 

welfare law”).  The Supreme Court compared this speech regulation to previous 

government attempts “to use an existing medium of expression and to control it, in 

a class of cases, in ways which distort its usual functioning.”  Id. at 543.   

Emphasizing the importance of the “accepted usage” of the mode of 

expression at issue, the Supreme Court explained that the First Amendment 

generally forbids government from regulating private speech forums “in an 

unconventional way to suppress speech inherent in the nature of the medium.”  Id.  

Strict scrutiny was therefore required, see id. at 553 (Scalia, J., dissenting) (noting 

that the majority applied “strict scrutiny”), because the statute in question 

“restrict[e]d LSC attorneys in advising their clients and in presenting arguments 

and analyses to the courts,” thus “distort[ing] the legal system by altering the 

traditional role of [a certain class of] attorneys.”  Id. at 544.  This unique disability 

ran counter to the general expectation that “attorneys should present all the 

reasonable and well-grounded arguments necessary for proper resolution of the 

case.”  Id. at 545.  It was therefore inherently suspect.  Id. at 546.   

Just as “the ordinary course of litigation involves the expression of theories 
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and postulates on both, or multiple, sides of an issue,” id. at 548, counseling 

relationships involve addressing divergent perspectives on the broad universe of 

issues people bring to their professional counselors, including discussions 

regarding same-sex attraction.  Law is not the only discipline to recognize the 

fundamental right to “independently … define one’s identity that is central to any 

concept of liberty.”  Roberts v. U.S. Jaycees, 468 U.S. 609, 619 (1984).  The 

mental health professions have long grounded themselves on this perspective.  See, 

e.g., Am. Counseling Ass’n Code of Ethics Preamble (2014) (defining 

“counseling” as empowering “diverse individuals … to accomplish [their own] 

mental health … goals” and emphasizing the importance of patient “autonomy”); 

Code of Ethics of the Nat’l Ass’n of Social Workers § 1.02 (2008) (“Social 

workers respect and promote the right of clients to self[-]determination and assist 

clients in their efforts to identify and clarify their goals.”). 

But A3371 renders it impossible for minor patients who desire to reduce or 

eliminate same-sex attraction to accomplish their mental health goals or exercise 

their fundamental right to self-determination.  Indeed, it has the clear “effect of 

preventing [minors interested in SOCE]—and only [such minors]—from 

communicating with [mental health professionals] in an effective and informative 

manner” about same-sex attraction.  Sorrell, 131 S. Ct. at 2663.  Such a 

burdensome regulation of speech, which fundamentally distorts the counseling 

relationship, “must be a last—not first—resort.”  Thompson v. W. States Med. Ctr., 
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535 U.S. 357, 373 (2002).  Only the compelling interest test is capable of ensuring 

that is true.  Cf. Legal Servs. Corp., 531 U.S. at 553 (Scalia, J., dissenting) (noting 

that the Supreme Court applied “strict scrutiny” in similar circumstances). 

CONCLUSION 

Although SOCE counseling may fall under the general definition of 

“professional speech,” A3371 regulates that speech based on its content and 

viewpoint, significantly burdens counselors’ and minor patients’ fundamental 

rights, and distorts the usual functioning of the counseling relationship.  It is 

therefore subject to strict scrutiny, “the most demanding test known to 

constitutional law.”  City of Boerne v. Flores, 521 U.S. 507, 534 (1997). 

Respectfully submitted this the 5th day of August, 2014.  

 By: s/ Jonathan Caleb Dalton 
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